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It must amaze the German lawyer to observe the way in which 
American judges have fettered themselves by precedent in trial prac- 
tice, a region where judicial discretion should generally reign su- 
preme. Nowhere is this judicial tendency more marked than in the 
treatment of presumptions. Presumptions range from rules of sub- 
stantive law like those governing the passing of title in sales down to 
such maxims as the one that private transactions have been fair and 
regular. 2 Yet courts have erected a mass of precedents based on these 
general maxims so that before a question of fact can be determined 
the authorities must be ransacked to ascertain whether some court 
has not raised a presumption on the subject, although the application 
of the presumption to the facts of the particular case will frequently 
produce an arbitrary result. The Supreme Court has recently ex- 
pressed its disapproval of this practice. 3 The treasurer of a county 
gave a bond of the United States Fidelity and Guarantee Company on 
his election for the term from January 5, 1903, to January 7, 1907. 
On re-election the defendant went on the bond for the second term. 
February 7, 1907, the treasurer committed suicide and was found to be 
a defaulter to the amount of over $18,000. The trial court applied a 
presumption that all the money had been embezzled during the sec- 
ond term, citing several cases in support of the ruling. The Supreme 
Court, however, held that "the presumption that an officer has per- 
formed his official duty is, at best, 'weak and inconclusive' (Williams v. 
Harrison, supra), and whatever force it possesses would seem to vanish 
upon proof that the particular duty in question (i. e., that of safe- 
keeping and accounting for the public funds), had in fact been vio- 
lated." Such decisions show the power of the court to relieve the 
law from a growth of technicalities without doing violence to any sub- 
stantive principles. As Sir Frederick Pollock has said: "But we have 
allowed our art and mystery to become a mystery, in the sense 
of the like-sounding and now more familiar word, to the lay people; and in 
this and other ways we have to pay for it. The best of all would be, 
once more, that the courts should never be wanting in the knowledge 
of their own inherent powers and in courage to use them. But this 
achievement is of a felicity not reducible to classification or rule." 4 

A. M. K. 



Fixtures — Landlord and Tenant — Right to Remove Plate Glass 
Front — The tyranny which the past exercises over the present can 
hardly find better illustration than in the field of property law . An 
irrational distinction between real and personal property, based on the 



2 C. C. P. Cal., Sec. 1963, Subdiv. 19. 

3 People v. Metropolitan Surety Co. (Nov. 16, 1912), 44 Cal. Dec. 573. 

4 12 Columbia Law Review, 588. 
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historical accident that the royal courts of the Plantagenet kings had 
writs for the recovery of the one but not of the other kind of prop- 
erty continues to exercise a potent influence in defeating parties in 
their proper intentions. Perhaps in that branch of property law known 
as the law of fixtures (if, to use a barbarism of Bentham's, such an 
"incognoscible" mass of rules may be dignified by the word law), is 
that fundamental though illogical division into real and personal as 
annoying as in any other field. 

This comment is evoked by a recent decision of the Supreme Court 
which holds, contrary to the holding of the trial court, that plate 
glass windows and a marble front placed in his store by a tenant, are, 
as a matter of law, irremovable by him during the term of his lease, 
even though the tenant is able and willing to restore the premises to 
the exact condition they were in when he hired them. 1 There is re- 
spectable authority to support the court's decision, and we do not pre- 
sume to say that it is not backed by the weight of authority. 2 It may 
be pointed out, however, that there is a respectable array of authori- 
ties, some of which are cited in the note, to support the view that in 
many cases things may be removed though they have become an in- 
tegral part of the building. 3 It is true that Section 1019 of the Civil 
Code seems to deny the tenant the right of removal where the fix- 
tures become an integral part of the building. But in view of the 
plastic interpretation of that code by the courts, so far as it purports 
to state the principles of the common law, an interpretation which has 
in effect been given to this very section, it seems that the court might, 
had it seen fit to do so, have sustained the decision of the lower court 
permitting the removal of the show window. 4 

The holding of the Supreme Court would probably surprise the 
classes of laymen most interested, — the merchants and their landlords. 
The security of the latter does not demand the holding, denying the 
tenant the right of removal of things annexed to the freehold as in the 
principal case. On the other hand, the rule announced by the opinion 
is a factor tending to discourage the merchant from making extensive 
improvements in his store which necessarily inure to the landlord's 
benefit. And even more directly the tendency of the decision is to- 



iAlden v. Mayfield (Sept. 25, 1912), 127 Pac. 44, 44 Cal. Dec. 449. 

2 Collamore v. Gillis (1889), 149 Mass. 578, 22 N. E. 46. 

3 Crandall v. Ulyatt (1907), 40 Colo. 35, 90 Pac. 59 (tenant allowed 
to remove a large front door, substituting the original smaller doors); 
Ross v. Campbell (1896),, 9 Colo. App. 38, 47 Pac. 465 (tiled floor re- 
moved), State v. Whittier (1855), 93 N. C. 590 (window sash). 

4 Woods v. Bank of Haywards (1909), 10 Cal. App. 93, 106 Pac. 730 
(steel safe bedded in brick frame removed); Shatter Estate Co. v. 
Howard (1906), 2 Cal. App. 602, 84 Pac. 279 (small house and barn 
resting on mud sills); McGreary v. Osborne (1858), 9 Cal. 120 (machi- 
nery bolted to solid foundations); Merritt v. Judd (1859), 14 Cal. 59 
(machinery). 
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wards the discouragement of improvement and enterprise, for if the 
merchant may not remove the show windows at the termination of the 
lease, he may not do so during its continuance, even for the purpose 
of putting in a better front. 

An interesting chapter in the story of the influence exercised by 
the dominant public opinion upon the law might be written concern- 
ing the subject of fixtures. The emergence of the commercial class 
in the fifteenth century forced the exception with regard to trade fix- 
tures upon the rule that whatever is affixed to the soil belongs to 
the landowner. That exception, with the growth of the commercial 
classes, tended constantly to widen. On the other hand, the English 
judges steadily refused to interpret the word "trade" as embracing 
agriculture, the class of agricultural tenants being in effect unrepre- 
sented in English political life. Only in recent times, under the in- 
fluence of a widely extended suffrage, has legislation extended the 
exception which so long existed in favor of trade to agricultural fix- 
tures. 5 The bias in favor of the land-owning class unconsciously shown 
by judges when that class was predominating in English social and 
political life, has doubtless served to favor landowners at the expense 
of tenants in many other doctrines connected with the law of fixtures. 
The story in America is different. The agricultural tenant was here 
protected without legislation, through judicial interpretation. 6 Under 
the simpler social institutions which prevailed in our States, landlord 
and tenant stood equal before the law; there was no distinct landown- 
ing class. But for the direction given the English law by the class 
influence of the landowner, it may be doubted whether authority would 
have existed to support the decision in the principal case. Wholly as 
a matter of principle, and independent of authority, whether a thing 
should be permitted to be removed by a tenant or not, should seem 
to revolve wholly around the question of the presumed intention of 
the parties. 

The practice of reversing a verdict or finding to the effect that par- 
ticular things are tenant fixtures, as was done in the principal case, is 
rather unusual. The question would seem to be peculiarly one of fact 
in doubtful cases. 7 Only where the matter of fact has been so often 
determined that it is what courts call a matter of law, or where it is 
so plain that reasonable minds could not differ, should such a finding 
be disturbed. 8 H. H. A. 



6 Pollock, Land Laws, pp. 146-152. 

6 Ewell on Fixtures, star page 110 et seq. 

7 Hook v. Bolton (1908), 199 Mass. 244, 85 N. E. 175. 
8 McOwen v. Zimmermann (1912), 133 N. Y. Supp. 461; Jacob v. 

Kellogg (1907), 107 N. Y. Supp. 713; Wright v. Du Bignon (1907), 114 
Ga. 765, 40 S. E. 747; Bovet v. Holygraft (1893), 5 Tex. Giv. App. 141, 
23 S. W. 1014; Caldwell v. Eneas (1818), 2 Mill (S. C.) 348, 12 
Am. Dec. 681; Powell v. McAstan (1859), 28 Mo. 70. 



